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July 18,2005 

Ms. Beth O’Donnell 
Executive Director 
Public Service Commission 
21 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602 

Re: Dialog Telecommunications, Inc. v. BeIlSouth 
KPSC 2005-00095 - Response to BellSouth and Amended Complaint 

Dear Ms. O’Donnell: 

This is in response to BellSouth’s filing of July 1, 2005, of [I]  a letter dated October 3 1, 
2003, from Mr. Richard Dobson of the Revenue Cabinet’s Division of Tax Policy (the “Dobson 
L,etter”), [2] a copy of a Sales and Use Tax Refund Application filed by BellSouth on February 
28, 2003 “on behalf‘’ of an unnamed carrier; and [3] a sample “Information Disclosure 
Agreement for Refund Claims.” BellSouth claims that the Dobson Letter “squarely addressed” 
Dialog’s argument that the sale of 1JNEs pursuant to 47 U.S.C. 0 251(c)(3) is not subject to 
Kentucky sales tax. 

The Dobson Letter does no such thing. It is based upon a false premise supplied by 
BellSouth which, as the taxpayer, has made no effort whatsoever to correct the Department of 
Revenue’s very basic misunderstanding of Section 25 1 of the Telecommunications Act (“Act”). 
Since the error in the third paragraph of the Dobson Letter will be obvious to the Commission, 
Dialog will discuss it only to respond to BellSouth’s claim that the Department has “squarely 
addressed” the issues Dialog raised in its complaint to the Commission. 

BellSouth, like the Commission, understands full well the critical and fimdamental 
distinctions within Section 251 of the Act. For the purpose of this dispute only one distinction 
really matters: a network element is not a service. See 47 lJ.S.C. 153(29). As BellSouth’s 
July 1 letter to the Commission concedes, BellSouth has never advised the Department that 
leases of network elements are legally distinguishable from sales of “communications service” 
that are taxable under Chapter 139. Rather, BellSouth has encouraged Revenue’s 
misunderstanding. The sample refund application from early 2003 deals only with a request for 
refund for taxes paid on wholesale services rather than 1JNEs: “[tlhis refund represents sales for 
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